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DETAILED ACTION 

1 . Applicant's amendment filed on 1 0/22/201 0 has been considered and entered for 
the record. 

Claim Interpretation 

A claim limitation will be presumed to invoke 35 U.S.C. 112, sixth paragraph, if it 
meets the following 3-prong analysis: the claim limitations must use the phrase "means 
for" or "step for;", the "means for" or "step for" must be modified by functional language; 
and the phrase "means for" or "step for" must not be modified by sufficient structure, 
material, or acts for achieving the specified function. (MPEP 21 81 ) 

Claims 14-19 recites "means for segregating the raw material from the pre- 
acidified material". These limitations follow the 3-prong analysis and so 35 U.S.C. 1 1 2 
6 th paragraph is invoked. The means for selectively removing this material includes a 
sieve, a gas exit outlet with a nozzle and a device to withdraw from the top of the pre- 
acidifying region (see [0030]; [0040]; [0044]; [0050]). 

Drawings 

2. The subject matter of this application admits of illustration by a drawing to 
facilitate understanding of the invention (see specification, page 4, etc.). Applicant is 
required to furnish a drawing under 37 CFR 1 .81 (c). No new matter may be introduced 
in the required drawing. Each drawing sheet submitted after the filing date of an 
application must be labeled in the top margin as either "Replacement Sheet" or "New 
Sheet" pursuant to 37 CFR 1.121 (d). 
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3. It should be further noted that formal drawings are not listed within the file 
wrapper for the instant application. 

4. Appropriate corrective action is required. 

Specification 

5. Applicant's amendment to the specification filed on 1 0/22/201 0 has been 
considered and entered for the record. 

6. The specification is also objected to because it refers to the drawings, however, 
no drawings are present (were filed) with the application). 

Appropriate correction is required. 

Claim Rejections - 35 USC § 1 12 

7. The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

8. Claims 14-19 and 27-38 are rejected under 35 U.S.C. 112, second paragraph, as 
being indefinite for failing to particularly point out and distinctly claim the subject matter 
which applicant regards as the invention. 

9. Claim 14 is indefinite since the structure of the pre-acidification region implies 
that this a pre-processing step for an acidification region. Instead, the claim proceeds to 
a main load region and it appears that the next stage of the fermentor is missing. 

1 0. Claim 31 is indefinite since the inclusion of a pre-acidification step implies that 
the next step in the process is the acidification of the waste material. As the material is 



Application/Control Number: 10/534,889 Page 4 

Art Unit: 1775 

then transported to main load section for aerobic fermentation, this intermediate step, 
i.e. the acidification step, appears to be missing. 

1 1 . Claims 1 5-19, 27-30 and 32-38 are indefinite since the claims incorporate all the 
limitations of the rejected independent claims. 

1 2. Appropriate corrective action is required. 



Claim Rejections - 35 USC § 102 

1 3. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 1 02 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in 
public use or on sale in this country, more than one year prior to the date of application for patent in 
the United States. 

1 4. Claims 1 4 and 1 8 are rejected under 35 U.S.C. 1 02(b) as being anticipated by 
von Nordenskjold (US 6,395,173 B1) (will be referred to as '173). 

1 5. For claim 1 4, '1 73 discloses a method and device for biologically treating a fluid 
such as waste water in order to produce a biogas that includes a tank (tank 2) that has 
a mixing and acidifying region (region 2) which is being interpreted as the pre-acidifying 
region of the instant application, a heavy load region (region 7), a light load region 
(region 9) and a sedimentation region (region 10) where the regions are separated by 
partition walls (walls 12, 13 & 14; col. 2 lines 48-53 & 60-63). The heavy and light load 
regions are covered with a sheeting (sheet 15) that forms a gas reservoir over the two 
sections and this sheeting or cover includes submerging tabs (tabs 30) that provides a 
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perfect gas seal (col. 4 lines 39-43). Finally, the material within the mixing and 
acidifying region or pre-acidifying region is transported to the heavy load region by way 
of a metering pump (pump 1 8) and conduit (conduit 31 ; 3 lines 27-29). 

1 6. With regards to the bacteria, '1 73 discloses using an activated sludge within this 
region and using two independent and different stocks of bacteria (col. 3 lines 18-22 & 
45-47). Also, the pH-value of this region is adjusted by additives delivered from an 
additive device (device 16; col. 3 lines 7-10) and therefore, fully capable of adjusting the 
pH of the mixing and acidifying region to value that is not greater than 6. For the heavy 
and light load regions, these regions contain activated-sludge beds (col. 3 lines 47-48) 
and are the regions that produce the biogas, hence the use of a sheeting or cover to 
provide a gas tight seal over both regions. 

1 7. The applied reference of '1 73 does not literally state that the pump segregates 
and selectively transports the material to the high load region, however '173 discloses 
using devices to aerate the waste water in the mixing and acidifying region (col. 3 lines 
24-16) and a metering pump near the bottom of the tank in order to remove material into 
the heavy load region as was discussed above. Thus, the pump does selectively 
segregate the material within the tank due to differences in the density of the material 
within the acidification region and in combination with the aerator and conduit, 
transports the material from the first region to a main load region. Therefore, the pump, 
aerator and conduit are the art equivalent of the means for segregating and selectively 
transporting material. 
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1 8. Regarding the flotation device and withdrawal means in the lower end of the tank 
of claim 1 8, '1 73 discloses this limitation as was discussed in claim 14. 

1 9. Therefore, '1 73 meets the limitations of claims 1 4 and 18. 



Claim Rejections - 35 USC § 103 

20. The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 1 02 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

21 . The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1 , 148 
USPQ 459 (1966), that are applied for establishing a background for determining 
obviousness under 35 U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating 
obviousness or nonobviousness. 

22. This application currently names joint inventors. In considering patentability of 
the claims under 35 U.S.C. 103(a), the examiner presumes that the subject matter of 
the various claims was commonly owned at the time any inventions covered therein 
were made absent any evidence to the contrary. Applicant is advised of the obligation 
under 37 CFR 1 .56 to point out the inventor and invention dates of each claim that was 



not commonly owned at the time a later invention was made in order for the examiner to 
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consider the applicability of 35 U.S.C. 103(c) and potential 35 U.S.C. 102(e), (f) or (g) 
prior art under 35 U.S.C. 103(a). 



23. Claims 1 5 and 27 are rejected under 35 U.S.C. 1 03(a) as being unpatentable 
over von Nordenskjold (US 6,395,173 B1) (will be referred to as '173) in view of Fassell 
et al. (US 3,920,548) (will be referred to as '548). 

24. For claims 1 5 and 27, '1 73 discloses using an orifice (orifice 1 9) in the upper part 
of the partition wall (wall 13) to allow material to pass from the heavy load region to the 
light load region (col. 4 lines 15-17). However, '173 is silent regarding a device to 
withdraw material from the top region of the mixing and acidifying region such as a 
spillway. 

25. '548 discloses a wet oxidation process for treating waste water that includes a 
horizontally elongated reactor that has several chambers separated by baffles (baffles 
26). For claims 1 5 and 27, the baffles of '548 include notches (notches 28) at the top of 
each baffle that serves to make the flow of fluid from one chamber to the next be 
essentially one-way (col. 10 lines 6-11). Furthermore, these notches are being 
interpreted as the spillway of the instant application. 

26. The notches of '548 solves the problem of removing material from the top of one 
chamber, in this case the pre-acidifying region, and shows that the use of this structure 
was known at the time of the instant application. Barring any alleged unexpected 
results, it would have been obvious for one of ordinary skill in the art to employ the 
notch as suggested by '548 within the partition separating the mixing and acidifying 
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region and heavy load regions of '173 and Ahn in order to obtain the predictable result 
of moving treated fluid from one chamber to the next. 

27. Claim 28 is rejected under 35 U.S.C. 103(a) as being unpatentable over von 
Nordenskjold (US 6,395,173 B1) (will be referred to as '173) in view of Fassell et al. (US 
3,920,548) (will be referred to as '548) as applied above and in further view of Reynell 
(U.S. 5,958,756) (will be referred to as 756). 

28. For claim 28, '173 and '548 are silent regarding a nozzle used to withdraw 
material from the top of the acidification tank. 

29. '756 teaches a fluids digestion vessel for treating waste that for claim 28 includes 
a conduit or spillway so that the flow of liquid can occur by gravity (col. 3 lines 59-60) 
which is in the upper portion of the tank (Fig. 1) where the inlet of the conduit is being 
interpreted as a nozzle. Barring any alleged unexpected results, it would be obvious to 
one of ordinary skill in the art to employ the conduit or nozzle suggested by '756 within 
the waste water treatment of '173 and '548 in order to obtain the predictable result of 
removing material from the top of the tank. 

30. Claim 17 is rejected under 35 U.S.C. 103(a) as being unpatentable over von 
Nordenskjold (US 6,395,173 B1) (will be referred to as '173) in view of Daniels (US 
5,198,113 A) (will be referred to as '113). 

31 . '1 73 differs from the instant claim regarding the means for segregating and 
selectively transporting being a sieve. 
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32. '1 1 3 discloses a septic system that uses a filter and filtering medium to treat 
waste water. For claim 1 7, '1 1 3 discloses that a filter (filter 53) that includes an outer 
casing (casing 55) with a filter material (material 57) in order to filter the material with 
suspended solids as it leaves the first tank (tank 1 1 ) and enters the second tank (tank 
29). Further, this filter is being broadly interpreted as a sieve since, in one embodiment, 
it comprises a sponge (col. 10 lines 45-50). This sponge is, therefore, fully capable of 
segregating and transporting material since only material that is smaller than the pore 
size can pass through this filter. Therefore, it would have been obvious for one of 
ordinary skill in the art to employ the filter suggested by '1 1 3 within '1 73 in order to 
obtain the predictable result of controlling which material is transferred to the second 
tank. The suggestion for doing so at the time would have been in order to strain small 
solid particles (col. 10 lines 64-65). 

33. Claims 31 , 34 and 35 are rejected under 35 U.S.C. 1 03(a) as being unpatentable 
over von Nordenskjold (US 6,395,173 B1) (will be referred to as '173) in view of Ahn et 
al. {Water Research. Vol. 35, no. 18, pp4267-4276, 2001) as applied above and in 
further view of Daniels (US 5,198,113 A) (will be referred to as '113). 

34. '1 73 and Ahn differ from the instant claim regarding the means for segregating 
and selectively transporting being a sieve. 

35. '1 1 3 discloses a septic system that uses a filter and filtering medium to treat 
waste water. For claim 1 7, '1 1 3 discloses that a filter (filter 53) that includes an outer 
casing (casing 55) with a filter material (material 57) in order to filter the material with 
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suspended solids as it leaves the first tank (tank 1 1 ) and enters the second tank (tank 
29). Further, this filter is being broadly interpreted as a sieve since, in one embodiment, 
it comprises a sponge (col. 10 lines 45-50). This sponge is, therefore, fully capable of 
segregating and transporting material since only material that is smaller than the pore 
size can pass through this filter. Therefore, it would have been obvious for one of 
ordinary skill in the art to employ the filter suggested by '1 1 3 within '1 73 and Ahn in 
order to obtain the predictable result of controlling which material is transferred to the 
second tank. The suggestion for doing so at the time would have been in order to strain 
small solid particles (col. 10 lines 64-65). 

36. For claim 31 , '1 73 discloses a method and devise for biologically treating a fluid 
such as waste water in order to produce a biogas that includes the step of using tank 
(tank 2) that has a mixing and acidifying region (region 2), a heavy load region (region 
7), a light load region (region 9) and a sedimentation region (region 10) where the 
regions are separated by partition walls (walls 12, 13 & 14; col. 2 lines 48-53 & 60-63). 
The heavy and light load regions are covered with a sheeting (sheet 15) that forms a 
gas reservoir over the two sections and this sheeting or cover includes submerging tabs 
(tabs 30) that provides a perfect gas seal (col. 4 lines 39-43). Finally, the material within 
the mixing and acidifying region or pre-acidifying region is transported to the heavy load 
region by way of a metering pump (pump 1 8) and conduit (conduit 31 ; 3 lines 27-29). 

37. With regards to the bacteria and pH-value of the pre-acidification region, '173 
discloses using an activated sludge within this region and using two independent and 
different stocks of bacteria (col. 3 lines 18-22 & 45-47). Also, the pH-value of this region 
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is adjusted by additives delivered from an additive device (device 16; col. 3 lines 7-10). 
For the heavy and light load regions, '173 discloses the step where these regions 
contain activated-sludge beds (col. 3 lines 47-48) and are the regions that produce the 
biogas, hence the use of a sheeting or cover to provide a gas tight seal over both 
regions. 

38. However, '173 discloses an acidifying tank, but is silent regarding a pre-acidifier. 

39. Ahn discloses a pre-acidification process of treating brewery wastewater that 
includes a pre-acidification reactor. For claim 31 includes the step of using a pre- 
acidification reactor (page 4268, introduction, paragraph 9) prior to sending the waste 
stream to a second reactor or tank (Fig. 1) where the pre-acidified material is drawn 
from the top of the tank (Fig. 1 ). The pre-acidification step leads to maximizing the 
hydrogen utilization of the microorganisms within the reactor and continuous granule 
formation (page 4268, introduction, paragraph 7). Moreover, the step of sending only 
pre-acidified materials is implicit within Ahn since material is removed from the top of 
the pre-acidification tank (Fig. 1 ). Therefore, it would be obvious to one of ordinary skill 
in the art to employ the pre-acidification step as suggested by Ahn within the 
wastewater treating method of '173. The suggestion for doing so at the time would 
have been in order to increase the organic loading rate and removal efficiency of the 
reactor (page 4267 introduction paragraph 2). 

40. However, '173 and Ahn differ from the instant claim regarding solids being sent 
to the fermentor. However, it is the examiner's position that the waste water sent to the 
fermentorof '173 contains solids. 
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41 . '113 discloses for claim 31 sending solids to be processed within the septic tank 
(col. 10 lines 13-16) which is part of the raw waste sent to the tank of '113. Therefore, it 
would have been obvious to one of ordinary skill in the art to employ the step of treating 
solid waste as suggested by '1 13 within '173 and Ahn with a reasonable expectation of 
producing biogas. 

42. For claim 34, '1 73 teaches aerating the effluent with air or oxygen which reads on 
a floatation that is used to mix the fluid in the acidifying range/chamber (col. 3 lines 24- 
26). Also, '173 teaches using the pump (pump 18) to pull fluid from the bottom of the 
acidifying range (col. 3 lines 27-29). The step of not withdrawing material that has been 
pre-acidified is implicit in the withdrawal step of '173. 

43. Finally, for claim 35, '173 discloses the step where the materials entering the 
acidifying tank comprise brewery waste water and excess sludge or solid and a liquid 
(col. 2 lines 65-67; col. 5 lines 32-37). 

44. Claims 1 6, 1 9 and 29 are rejected under 35 U.S.C. 1 03(a) as being unpatentable 
over either (1) von Nordenskjold (US 6,395,173 B1) (will be referred to as '173) in view 
of Fassell et al. (US 3,920,548) (will be referred to as '548) or (2) von Nordenskjold (US 
6,395,173 B1) (will be referred to as '173) in view of Ahn et al. {Water Research. Vol. 
35, no. 18, pp 4267-4276, 2001) and Fassell et al. (US 3,920,548) (will be referred to as 
'548) as applied above and in further view of Mann (U.S. 2003/0213702) (will be 
referred to as 702). 
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45. For claim 16, '173 teaches that the effluent in the acidifying range is mixed with 
an agitator that is driven by a motor (col. 3 lines 1 6-17; Fig. 1 ). While '1 73 does not 
specify that the mixer is a stirrer, but based on the figure of the reference, it is implied 
that the mixer is a mechanical agitator like a stirrer. Ahn differs from the instant claim 
regarding a stirrer. 

46. '702 discloses a waste disposal apparatus for receiving marine waste from a 
macerating marine toilet where the waste is sent to a disposal tank consisting of two 
chambers. For claim 1 6, the first chamber or electrolysis chamber holds the waste 
initially until the electrolysis chamber is flushed under the direction of an operator or a 
controller. With regards to claim 16, '702 teaches an electronic controller that operates 
the waste treatment apparatus (page 4 [006] lines 1 -3, Fig. 3 element 55). The 
controller of '702 monitors the level in the tank at a selected level in order to warn the 
operator that the tank is full (page 4 [0068] lines 2-4) or to discharge flocculation 
polymers to settle the solid portion of the waste out of solution (page 4 [0067] lines 10- 
12). 

47. Furthermore, for claim 29, the controller of '702 would be fully capable of 
controlling the agitator of '173. 

48. It would be obvious to one of ordinary skill in the art to employ the controller as 
suggested by '702 within the teachings of '173 alone or with Ahn in order to control the 
level of waste within the tank. The suggestion for doing so at the time would have been 
in order to prevent surplus waste from accumulating in the chamber (page 5 [0068] lines 
7-8). 
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49. For claim 19, '1 73 and Ann do not teach a controller that operates the floatation 
device and the withdrawal device. 

50. With regards to claim 1 9, '702 teaches an electronic controller that operates the 
waste treatment apparatus (page 4 [006] lines 1 -3, Fig. 3 element 55). The controller of 
'702 monitors the level in the tank at a selected level in order to warn the operator that 
the tank is full (page 4 [0068] lines 2-4) or to discharge flocculation polymers to settle 
the solid portion of the waste out of solution (page 4 [0067] lines 1 0-1 2). It would be 
obvious to one of ordinary skill in the art to employ the controller as suggested by '702 
within the teachings of von Nordenskjold alone or with Ahn in order to control the level 
of waste within the tank. The suggestion for doing so at the time would have been in 
order to prevent surplus waste from accumulating in the chamber (page 5 [0068] lines 
7-8). 

51 . Claim 30 is rejected under 35 U.S.C. 103(a) as being unpatentable over either 
(1) von Nordenskjold (US 6,395,173 B1) (will be referred to as '173) or (2) von 
Nordenskjold (US 6,395,173 B1) (will be referred to as '173) in view of Ahn et al. {Water 
Research. Vol. 35, no. 18, pp4267-4276, 2001) as applied above and in further view of 
Wilkie (US 2005/0167359 A1) (continuation in part of application 10/277,486 filed on 
October 22, 2002) (will be referred to as '359). 

52. Regarding a mechanical comminution device, '173 and Ahn differ from the 
instant claim regarding a mechanical pre-treatment of the raw materials. 
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53. '359 discloses a fixed-film anaerobic digestion of flushed waste where the slurry 
is pre-treated by mechanical means. For claims 30, '359 discloses pre-treating the raw 
materials by mechanical communition ([0055]). Therefore, it would be obvious to one of 
ordinary skill in the art to employ the pre-treatment as suggested by '359 in order to 
process the raw waste of '173 and Ahn. The suggestion for doing so at the time would 
have been in order to render small or reduce the size of the suspended solids ([0055]). 

54. Claims 32 and 33 are rejected under 35 U.S.C. 1 03(a) as being unpatentable 
over von Nordenskjold (US 6,395,173 B1) (will be referred to as '173) in views of Ahn et 
al. {Water Research. Vol. 35, no. 18, pp4267-4276, 2001) and Daniels (US 5,198,113 
A) (will be referred to as '113) as applied above and in further view of Copa et al. (US 
4,919,815) (will be referred to as '815). 

55. For claim 32, '173 discloses a method and devise for biologically treating a fluid 
such as waste water in order to produce a biogas that includes the step of using tank 
(tank 2) that has a mixing and acidifying region (region 2), a heavy load region (region 
7), a light load region (region 9) and a sedimentation region (region 10) where the 
regions are separated by partition walls (walls 12, 13 & 14; col. 2 lines 48-53 & 60-63). 
The heavy and light load regions are covered with a sheeting (sheet 15) that forms a 
gas reservoir over the two sections and this sheeting or cover includes submerging tabs 
(tabs 30) that provides a perfect gas seal (col. 4 lines 39-43). Finally, the material within 
the mixing and acidifying region or pre-acidifying region is transported to the heavy load 
region by way of a metering pump (pump 1 8) and conduit (conduit 31 ; 3 lines 27-29). 
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56. For claim 32, Ahn discloses withdrawing material from the top of the pre- 
acidifying tank, but both von Nordenskjold and Ahn are silent about letting the materials 
settle and withdrawing the material from an upper portion of the tank through a sieve. 

57. '1 1 3 differs from the instant claims of 32 and 33. 

58. For claims 32 and 33, '815 the step where liquid in the anaerobic zone flows 
upward through a filter bed or sieve (col. 4 lines 49-51 , Fig. 2 element 20) that retains 
some of the solids as the fluid flows to the aerobic zone. The transportation means of 
moving the fluid from the first tank to the second is due to an upward flow of air and 
liquid that is used to re-suspend the solids within the tank and promotes the flow of the 
waste fluid to the aerobic tank (col. 2 lines 34-36). The filter bed also serves to retain 
the majority of solids within the first reactor which allows further treatment of the solids 
within the anaerobic vessel. The solids are settled and then this is followed by another 
aeration step within the first aerobic treatment zone (col. 3 lines 48-51 ). It would have 
been obvious to one of ordinary skill in the art to employ the steps of filtering and 
settling as suggested by '815 within the teachings of '1 73, Ahn and '1 1 3 in order to 
retain the solids within the fluid digester. The suggestion for doing so at the time would 
have been in order to minimize the amount of residual solids wasted during the 
treatment process (col. 2 lines 34-36). 

59. Claims 36 and 37 are rejected under 35 U.S.C. 1 03(a) as being unpatentable von 
Nordenskjold (US 6,395,173 B1) (will be referred to as '173) in views of Ahn et al. 
{Water Research. Vol. 35, no. 18, pp4267-4276, 2001) and Daniels (US 5,198,113 A) 
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(will be referred to as '113) as applied above and in further view of Wilkie (US 
2005/0167359 A1) (continuation in part of application 10/277,486 filed on October 22, 
2002) (will be referred to as '359). 

60. Regarding a mechanical comminution step for processing the incoming raw 
material, '1 73, Ahn and '1 1 3 are silent. 

61 . '859 discloses a fixed-film anaerobic digestion of flushed waste where the slurry 
is pre-treated by mechanical means. For claims 36 and 37, '859 discloses the step of 
pre-treating the raw materials by mechanical comminution ([0055]). Therefore, it would 
be obvious to one of ordinary skill in the art to employ the pre-treatment step as 
suggested by '859 in order to process the raw waste of '173, Ahn and '113. The 
suggestion for doing so at the time would have been in order to render small or reduce 
the size of the suspended solids ([0055]) 

62. Claim 38 is rejected under 35 U.S.C. 103(a) as being unpatentable over von 
Nordenskjold (US 6,395,173 B1) (will be referred to as '173) in view of Ahn et al. (Water 
Research. Vol. 35, no. 18, pp4267-4276, 2001) and Daniels (US 5,198,113 A) (will be 
referred to as '113) as applied above and in further view of Ishida et al. (US 4,213,857 
A) (will be referred to as '857). 

63. '1 73, Ahn and '1 1 3 differ from the instant claim regarding the dwell time in the 
pre-acidification region. 

64. '857 discloses an anaerobic digestion process that includes an acidification step 
where the treatment time is between 1 to 24 hours (col. 3 lines 21-25 & 36). Therefore, 
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it would have been obvious for one of ordinary skill in the art to employ the treatment 
time suggested by '857 within '173, Ahn and '113 with a reasonable expectation of 
treating the waste. The suggestion for doing so at the time would have been in order to 
perform a decomposition on the solids within the waste in order to form a slurry (col. 3 
lines 7-12). 

65. The applied reference '857 does not specify a treatment time of 30 to 1 50 hours. 
However, the '857 reference discloses the general conditions for processing the waste 
and the optimum range to process the waste within the pre-acidification region is not 
inventive and does not define over the prior art since this can be achieved by routine 
experimentation (see MPEP 2144.05 II A). 

Response to Arguments 

66. The following remarks apply to the alternative rejection of claims 14-19 and 27- 
30. 

67. Applicant's arguments, see page 1 1 , filed 1 0/22/201 0, with respect to the 35 
USC 103(a) rejection of claims 14-19 and 27-30 in view of the applied references of 
'173 and Ahn have been fully considered and are persuasive. The rejection of claims 
has been withdrawn. 

68. It should be noted that applicant argues that the applied reference of Ahn 
teaches away from complete acidification. However, the transport of completely 
acidified material is not claimed within the instant claims and a search of the 
specification did not find a definition that defines pre-acidified material as completely 
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acidified material. Barring a specific definition precluding the material of Ann, the 
reference is still pertinent regarding the step of adjusting the pH to achieve pre- 
acidification within a reactor. 

69. Finally, before addressing the remarks regarding the rejections based off of '1 73, 
the term "acidified substrate" does not appear in the claims nor did a text search of the 
specification find this term. 

70. The following remarks apply to the rejection based on the '173 rejection as the 
primary reference. 

71 . Applicant's arguments filed 1 0/22/201 0 have been fully considered but they are 
not persuasive. 

72. In the third paragraph on page 8, applicant discusses the amendment to 
overcome the 35 USC 1 12 second paragraph rejection. This is found persuasive and 
the 35 USC 112 second paragraph rejection is withdrawn. 

73. With regards to applicant's argument regarding that pre-acidification implies that 
this process takes place before fermentation, this is not found persuasive. First, does 
this process happen before an acidification process or does this imply different 
processing steps that differentiate "pre-acidification" over acidification? Second, the 
applied reference of '173 has an acidification region that takes place prior to 
fermentation and it is unclear as to whether this is a different process or how this 
process is different from the prior art process. While applicant points to the applied 
reference of Ahn regarding using a pre-acidification step before fermentation, applicant 
has not clarified what is meant by pre-acidification. 
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74. Applicant's traversal of the previous rejection begins on the top of page 9. 

75. Applicant argues on page 9 to page 10 that the applied reference of '173 does 
not selectively transport material pre-acidified material from one region to another. 
Regarding claims 14 and 18, applicant is arguing the intended use and manner of 
operation of the claimed device which does not structurally define the claimed invention. 
Further, if the mixer and aeration device of '173 are turned off and the contents are 
allowed to settle, the pump of '173 would be able to separate material from the tank due 
to differences in the density of the material. Applicant is further reminded that the 
material within the tank does not structurally define the instant claim over the prior art as 
this limitation is drawn to material operated on by an apparatus (see MPEP 21 15). 

76. With regards to applicant's argument on page 1 1 regarding the floatation device 
not being taught by the applied reference of '173, this is not found persuasive. The 
aeration device of '173 is fully capable of functioning as a floatation device since the 
aerator provides air into the acidification region. Further, the specification does not 
have a specific definition that precludes the application of this aerator as the only 
floatation device defined by the applicant is a nozzle (see [0025]; [0050]; [0052]). 
Therefore, it is submitted that a nozzle and an aerator are similar structures that are 
fully capable of performing the same functions. 

77. Applicant's argument starting on the bottom of page 12 and continuing to the top 
of page 13 re-iterate the remarks for claim 14 and have been addressed. 

78. In response to applicant's argument on page 1 3 that the applied reference of 
Reynell teaches away from the use of a pre-acidification region and a main load region 



Application/Control Number: 10/534,889 Page 21 

Art Unit: 1775 

in the same tank, the test for obviousness is not whether the features of a secondary 
reference may be bodily incorporated into the structure of the primary reference; nor is it 
that the claimed invention must be expressly suggested in any one or all of the 
references. Rather, the test is what the combined teachings of the references would 
have suggested to those of ordinary skill in the art. See In re Keller, 642 F.2d 413, 208 
USPQ871 (CCPA 1981). 

79. Furthermore, "A person of ordinary skill in the art is also a person of ordinary 

creativity, not an automaton.'XSR, 550 U.S. at , 82 USPQ2d at 1397. "[I]n many 

cases a person of ordinary skill will be able to fit the teachings of multiple patents 
together like pieces of a puzzle. "Id. Office personnel may also take into account "the 
inferences and creative steps that a person of ordinary skill in the art would employ."ld. 
at , 82 USPQ2dat 1396. 

80. Regarding applicant's argument in the third paragraph on page 13, this appears 
to re-iterate the argument for claim 14 which has already been addressed. 

81 . With regards to the remarks on page 14, applicant argues that the combined 
references do not teach a means for segregating and selectively transporting the pre- 
acidified material. The means for doing so was presented in the previous rejection and 
applicant has not provided clear evidence showing otherwise. 

82. Applicant argues in the second full paragraph on page 1 5 that the applied 
reference of Copa does not disclose a means for segregating and selectively 
transporting waste and that the reference does not filter raw material, but treating 
agents. This is noted, however, one cannot show nonobviousness by attacking 
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references individually where the rejections are based on combinations of references. 
See In re Keller, 642 F.2d 41 3, 208 USPQ 871 (CCPA 1 981 ); In re Merck & Co., 800 
F.2d 1 091 , 231 USPQ 375 (Fed. Cir. 1 986). Applicants show no evidence as to why the 
examiners conclusion of obviousness is improper (do not argue against the examiners 
reasons for combining). The reference of Copa was applied to the instant claims to 
teach the process of filtering and settling and that these were conventional processing 
steps at the time of the instant application. 

83. With regards to the remarks on the bottom of page 1 5, applicant argues that the 
combined references do not teach a means for segregating and selectively transporting 
the pre-acidified material. The means for doing so was presented in the previous 
rejection and applicant has not provided clear evidence showing otherwise. 

84. With regards to the remarks on page 1 6, applicant argues that the combined 
references do not teach a means for segregating and selectively transporting the pre- 
acidified material. The means for doing so was presented in the previous rejection and 
applicant has not provided clear evidence showing otherwise. 

Conclusion 

85. No claims are allowed. 

86. The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. The references listed on the enclosed PTO-892 includes art 
pertinent to the claimed invention, but not relied upon for the rejection. 
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87. THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .1 36(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to MICHAEL HOBBS whose telephone number is 
(571)270-3724. The examiner can normally be reached on Monday-Thursday 7:30 AM 
-5:00 PM. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Michael Marcheschi can be reached on (571) 272-1374. The fax phone 
number for the organization where this application or proceeding is assigned is 571 - 
273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-91 99 (IN USA OR CANADA) or 571 -272-1 000. 



/M. H.I 

Examiner, Art Unit 1775 



/William H. Beisner/ 

Primary Examiner, Art Unit 1775 



